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CHAPTER 4

EX ANTE VERSUS EX POST
Peter Schulman

Introduction
Lost profits damages generally commence on or about the date of the legal violation1 by defen-
dant. However, as often happens, the trial may be conducted many years later. In assessing 
damages, an expert may have a choice. An expert may measure the lost profits damages using 
information reasonably available on or about the date of the wrongdoing. Alternatively, the 
expert may obtain and evaluate all information reasonably available up through the date of the 
trial, including any new information that becomes available after the date of defendant’s legal 
violation and through the time the expert prepares the damages study. This chapter examines 
the differences between these two approaches.

The amount of lost profits damages may be affected materially by whether the expert con-
siders and applies only information available through the date of the legal violation or all infor-
mation available through the date of trial. The two alternative methodologies and the respective 
scopes of information to be utilized by the expert in analyzing lost profits damages often are 
referred to as the ex ante and ex post approaches. The expert’s selection of or agreement to use 
an ex ante or ex post approach may be influenced by considerations such as the following:

• The case law: The applicable case law for the relevant legal jurisdiction, as assessed 
by the attorney-client and communicated to the expert, may be guiding. The 
attorney-client may evaluate the relevant court’s apparent predisposition to accept 
damages computed based upon one or the other approach, considering the nature of 
the case and related case facts.

• The case facts: The facts as disclosed through the litigation process or as inde-
pendently discovered by the expert may influence the expert’s decision about 
whether an ex ante or ex post approach is more appropriate.

• The expert’s view: The expert’s professional views about whether the ex ante or ex 
post approach results in the more appropriate determination of plaintiff’s losses, 
based upon the expert’s training in and experience with the economic, financial, 
and accounting disciplines, and taking into consideration prior testimony, may be 
relevant.

1 For convenience and brevity, this chapter may use phrases such as the “legal violation” or the “wrongdoing” to 
identify an action giving rise to damages. However, a subject action may not per se be illegal or wrong, such as 
breach of a contract for which the contract or the law provides economic or other remedies.
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For the last few decades, damages experts have debated heatedly whether the ex ante or 
ex post approach is the more conceptually defensible method to determine the economic value 
of plaintiff’s losses. Chapter 2, “Legal Principles for Lost Profits Damages and Related Expert 
Testimony,” discusses the legal types of damages awards for lost profits, including compensa-
tory damages. The legal objective for a lost profits damages award is to make plaintiff 2 eco-
nomically “whole.” In other words, the purpose of the damages award is to return the injured 
party to the same or an equivalent economic position plaintiff would have experienced had 
the violation not occurred (i.e., but for the violation). Setting aside the influence of case law, 
experts disagree whether the ex ante or ex post approach is the theoretically better measure 
of lost profits suffered by plaintiff or whether the answer is the same under all circumstances.

The purpose of this chapter is to educate the reader about the ex ante and ex post methods, 
including the respective collections of information to be considered or relied upon, to determine 
the amount of lost profits damages. It is not the aim of this chapter to resolve the continuing 
disagreement among damages experts about the theoretically better approach. Instead, Chapter 
5, “Business Valuation Methodology,” and Chapter 6, “Contrasting the Lost Business Value and 
Lost Profits Methodologies,” explore the comparative merits and disadvantages of the ex ante 
and ex post approaches. For convenience, these approaches are also referred to as the business 
valuation and lost profits methodologies, respectively, given the typical sets of information (i.e., 
ex ante or ex post) used for each methodology.3

This chapter is presented in two major parts. The first portion of the chapter defines the 
concepts of ex ante and ex post; explores the nature and importance of information used by the 
alternative approaches in the computation of lost profits damages; summarizes the development 
of case law reflecting courts’ views on the use of either or both approaches; and presents the 
theoretical descriptions of the two approaches, as expressed in certain seminal journal articles. 
The second portion of the chapter includes a case study that illustrates application of the ex 
ante and ex post methodologies and the potential impact upon the damages amount determined 
through the time of trial.4 In particular, the illustrations examine the impact of the selection of 
methodology on the amount of total damages, including the calculation of prejudgment interest 
on past damages and the calculation of discounted future damages. These illustrations should 
help the reader understand the practical application of the ex ante and ex post methodologies 
and any potential resulting difference between the total damages amounts.

The Terms Ex Ante and Ex Post
The term ex ante is Latin for “from before” and in context means from before the event. The term 
ex post is Latin for “from after” and denotes from after the event. Gunnar Myrdal, a Swedish 
economist, has been credited with popularizing the terms in relation to prospective (compared to 
retrospective), economic, and financial analyses. In the non-litigation business world, for exam-
ple, projected business revenues or labor requirements constitute an ex ante undertaking because 
estimated future results are formulated before the actual results are known. On the other hand, 
the passage of time will reveal the actual business revenue stream and labor levels, which then 
(as historical data) can be reported with precision and accuracy. As such, the projected perfor-

2 The term plaintiff in this chapter broadly refers to parties making claims for losses arising out of alleged wrongful 
conduct caused by others, and includes claimants in alternative dispute resolutions.

3 This general characterization is subject to exceptions.  For example, a hybrid method might compute lost profits 
based upon ex ante information.

4 The actual date that plaintiff finally receives any monetary compensation may follow the date of an expert’s calcu-
lation, the date of the initial trial, or the date the final decision-maker determines the total amount due to plaintiff 
if an appeal is pursued. For convenience, this chapter will assume that the total award amount is determined and 
received by the injured party as of the date of trial.
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mance can be corrected to actual results on an ex post basis because the analysis is performed 
after the occurrence of the actual events. In 1939, Myrdal defined the terms as follows:

Quantities defined in terms of measurements made at the end of the period 
in question are referred to as ex post; quantities defined in terms of action 
planned at the beginning of the period in question are referred to as ex ante.5

The terms ex ante and ex post also are applied in the litigation arena and appear in court 
decisions with respect to the basis by which lost profits damages are determined. An ex ante 
damages analysis measures plaintiff’s loss as of or about the time of the economic injury that 
was purportedly caused by defendant’s wrongdoing. The ex ante damages study is based upon 
the information reasonably known or ascertainable on or about the date of the legal violation, 
including any contemporaneously projected but-for performance of plaintiff’s business. For the 
purpose of computing the ex ante lost profits damages, information that arose after the ex ante 
valuation date is not incorporated into the expert’s damages computation.

An ex post damages analysis measures plaintiff’s economic loss at a later date, often as 
near as practical to the expected date of the damages award; the expert’s damages analysis con-
siders or relies upon information reasonably available as of the date the damages computations 
are completed.6 Because time has expired between the date of the defendant’s legal violation 
and the date of the damages computation by the expert (i.e., the past damages or past lost profits 
period), many, if not all, of the ex ante but-for projections for the past damages period may be 
subject to refinement, adjustment, or correction, based upon new information arising after the 
date of the legal violation. Further, the more current ex post information may lead to improved 
projections or forecasts about the but-for performance for the estimated remaining future years 
of damages (i.e., future damages or future lost profits period) than could have been prepared 
based upon the older, ex ante information.

Dunbar et al. provide a useful framework for defining information considered in ex ante 
and ex post damage analyses:

A pure ex ante analysis would use information only if it were available at the 
time of the unlawful act to calculate the damages incurred at the time of the 
act. Practitioners base the analysis, therefore, as though they were to analyze 
the damage caused by the act contemporaneously with the occurrence of the 
act.

A pure ex post analysis uses all the information available up to the date of 
the analysis. Such an outcome-based analysis accounts for facts that become 
known after the unlawful act.7 

Again, regardless of arguments about whether the ex ante or ex post method is preferable 
with respect to the attendant information used to compute damages, experts still disagree about 
which approach is the better theoretical measure of plaintiff’s economic loss, and court deci-
sions do not consistently endorse one methodology over the other.

5 Gunnar Myrdal, Monetary Equilibrium (London: W. Hodge, 1939), pp. 46–47.
6 Ideally, the damages amount should be computed as of the date plaintiff will actually receive the monetary award, 

which often is delayed for some time after the trial. Since the actual loss recovery date may be uncertain, the ex-
pert typically computes the damages amount as close to, or as of, the trial date as is feasible, given the constraints 
of the litigation process. The court may award post-judgment interest to compensate plaintiff for the delay in 
payment.

7 Michael K. Dunbar, Elizabeth A. Evans, and Roman L. Weil, “Ex Ante versus Ex Post Damages Calculations,” 
Litigation Services Handbook: The Role of the Financial Expert, 5th ed., Roman L. Weil, Daniel G. Lentz, and 
David P. Hoffman, eds. (Hoboken, NJ: John Wiley & Sons, 2012), chap. 5, p. 2.
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Information Considered and Relied Upon
The damages expert exercises considerable professional judgment in determining whether 
plaintiff experienced lost profits damages and the extent of any such loss. Whether the expert 
follows the ex ante or ex post method of damages assessment, the expert considers and relies 
upon a broad variety of information sources that the expert interprets based upon the expert’s 
education, training, and professional experience.

Information available to the expert may arrive in a wide variety of forms and from many 
sources. In many cases, some of the information is of an objective nature, and some of the 
information is of a subjective nature. The quantitative information may simply be raw data, or 
the data may have been tabulated, summarized, and interpreted by the expert or someone else. 
For example, information potentially relevant to an expert evaluating lost profits could include 
actual or projected financial performance, business strategies, products and related pricing, 
trends in the availability and cost of acquired products and services, industry trends, competi-
tor actions, economic conditions, consumer preferences, market share information, regulatory 
activities, and demographic shifts. The desired and relevant information for the expert’s dam-
ages analysis may be provided by the client, obtained through litigation discovery (including 
depositions and interrogatory responses), or acquired by independent research of the expert.

Two sets of information can be equally credible, reliable, and accurate; however, the two 
collections of information may be markedly different. Damages experts generally agree that ex 
ante and ex post information often result in materially different computed damages amounts. 
However, damages experts may disagree about whether the ex ante or the ex post information 
and related lost profits damages is the better, more appropriate measure of plaintiff’s loss, if any, 
from a theoretical viewpoint, given the economic and financial principles related to measuring 
a lost business opportunity.

At times, the expert’s decision about whether to use the ex ante or ex post approach to 
damages measurement might be more influenced by the case facts than the expert’s theoretical 
preference for one approach over the other. For example, in one case, the plaintiff planned on 
selling the business at some point shortly after the injury and, in another case, the plaintiff 
planned on keeping and growing the business indefinitely. In the former instance, the expert 
may select an ex ante approach because it would make the plaintiff economically whole. That 
is, the ex ante or lost business value damages would reflect the amount that the plaintiff could 
have obtained for the business—or what the business was worth to the owner—on or about 
the date of the legal violation, regardless of whether the business would have later done better 
or worse than expected as of that date. In the latter instance, the expert may select an ex post 
approach to compute damages for the purpose of making the plaintiff economically whole. 

This chapter contrasts the ex ante and ex post approaches, including the typically different 
information sets used by each respective approach, to help the reader understand why the alter-
nate methodologies may produce materially different lost profits damages amounts. 

The ex ante approach considers only information available on or about the date of the legal 
violation by defendant. As of that date, the loss may be measured as the defendant-caused, 
diminished business value or the reduced discounted value of the stream of lost economic 
income following the date of the legal wrongdoing. The ex ante methodology for determining 
plaintiff’s lost business value damages is based upon the expected value of economic income 
following the violation date, as determined based upon information available as of the legal vio-
lation date. This expected value necessarily embodies certain projections that were still uncer-
tain or unresolved at the time of the legal wrongdoing. Regardless, proponents of the ex ante 
approach argue the theoretical appropriateness of computing lost business value or lost profits, 
as of the time of the legal violation, with information that was then available.
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The ex post methodology considers information reasonably available or ascertainable 
through the respective loss valuation date, which often is on or about the date of trial. Advocates 
for the ex post approach believe the value that would have been realized from the impaired asset 
is revealed over time, for better or worse, so information becoming available after the date of 
the legal wrongdoing should be considered and, as appropriate, incorporated into the damages 
study. The additional information may allow the expert to refine the ex ante projections or 
expected value, although what the plaintiff would have accomplished in terms of but-for eco-
nomic income given defendant’s interference cannot necessarily be determined with certainty.

The following example demonstrates the impact on lost profits damages of ex ante versus 
ex post information and is not provided to demonstrate any court preference for one approach 
over the other. To illustrate where the difference between ex post and ex ante damages could 
be material, assume plaintiff had a lease for the exploration and production of oil and gas, the 
lease was wrongfully terminated, and plaintiff sued for contract termination damages. Further 
assume that the case was litigated for 10 years subsequent to the contract termination. At the 
time of termination, crude oil prices were at or below $20 a barrel, and prices were then pro-
jected to increase to amounts not greater than $30 a barrel over the next decade. During the 
ensuing 10 years, however, oil prices surged at times beyond $100 a barrel. On behalf of the 
party terminating the lease, defendant’s expert performed an ex ante damages analysis based on 
the contemporaneous oil price projections, and opined that the lost profits damages were $0 or 
negligible because the price for crude oil was $20 a barrel at the time of the lease termination, 
the price for crude oil was not expected to exceed $30 per barrel during the ensuing decade, 
and the resultant present value of future cash flows was insufficient to cover the capital costs 
required to pursue the opportunity. Plaintiff’s expert did an ex post damages analysis consider-
ing that the actual oil prices surged beyond $100 per barrel within 10 years following the lease 
termination and substantially exceeded the opposing expert’s ex ante oil price projections for 
most of the decade following the lease termination. Adjusting the damages model of defen-
dant’s expert only for the ex post (i.e., actual) oil prices resulted in a claim for millions of dollars 
of lost profits to the plaintiff. 

Assuming the damages expert favors use of the ex ante methodology and the case facts 
appear to support this approach, can the expert simply ignore the ex post information as irrel-
evant? Of course, the intuitive answer is “no.” However, damages experts advocating the ex 
ante view may have performed similar assignments without considering the ex post infor-
mation. Sometimes, the expert takes this position based on the assignment provided by the 
attorney-client, who may represent, for example, that the defendant caused the full destruction 
of plaintiff’s business so the attorney-client needs only an opinion of the business value as of 
the date of alleged wrongdoing.

Even if a damages expert prefers and applies the ex ante methodology, it would be impru-
dent for the expert to ignore the ex post information if it is available to the expert or can be 
provided with reasonable ease. The expected values developed or relied upon by the ex ante 
damages analyst inherently recognize that future outcomes may vary significantly from what is 
projected, as of the ex ante damages measurement date. Theoretically, the expected future eco-
nomic cash flows as of the ex ante damages measurement date represent the weighted average 
of the then-anticipated range of alternative possible outcomes, which are subjected to a busi-
ness valuation discount rate incorporating a risk premium for the uncertainty of possible ex ante 
outcomes. A full discussion of addressing risk and uncertainty through the discount rate appears 
in Chapter 17, “Discount Rates in Theory.” By considering the actual post-violation or ex post 
information, and by comparing actual outcomes to the ex ante projections, the ex ante damages 
expert can cross-check the ex ante premises about then-envisioned future risks and uncertainties 
to ensure that the development of the expected value based upon ex ante information is reliable 
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and credible. If the ex ante damages expert does not consider the ex post information, the expert 
may be exposed to new information at deposition or trial about ex post actual outcomes or 
events outside of the range of variances previously considered possible by the expert. Further, 
the expert may be exposed to new information indicating that plaintiff’s failure to achieve its 
expected value outcome was not entirely caused by the defendant, as represented to the expert 
by the engaging attorney-client.

Development of Case Law Regarding Ex Ante and  
Ex Post Analyses
The case law related to ex ante and ex post damages should be reviewed in light of the long-
term historical legal environment for compensating a plaintiff for economic loss, the emergence 
over the last century or so of case decisions recognizing the use of ex post information to 
measure damages, the courts’ modern recognition of the two alternative measures of damages, 
and recent case decisions adopting the ex ante or ex post approach for damages measurement. 
The purpose of this section is to apprise damages experts of various courts’ legal expectations 
for the proof of lost profits, so the experts can intelligently select a court-acceptable method-
ology and engage the attorney-client in meaningful discussions about the topic. As an ultimate 
legal issue, however, the expert likely will rely upon the attorney-client for guidance about this 
aspect of the applicable law.

The question of whether damages should be measured with information available at the 
time of the legal violation, as opposed to information available at a much later point in time, 
was not particularly meaningful hundreds of years ago, such as in the pie-powder courts in 
England during medieval times. In that era, the legal wrongdoing and the trial of the offender 
occurred very close in time. The pie-powder court, also known as a pie-poudre court, was a 
special court that sat during public markets or fairs. This court had exclusive jurisdiction over 
disputes between merchants and consumers and any other dispute arising as a result of the 
market or on the fairgrounds. The term “pie-powder” came from the old French phrase describ-
ing a peddler, pied puldreaux, which referred to any alien merchant or, literally, the dusty feet 
of travelers and vagabonds. It was a summary court of justice and was intended to promptly 
address the difficulties between parties who came from faraway places to attend the fair, since 
their occupation required that immediate jurisdiction should be had in all cases. Therefore, it 
was normal for the transgressor to be arrested, the cause tried, and judgment given within a 
few hours. Sir William Blackstone’s Commentaries on the Laws of England in 1768 described 
pie-powder courts as “the lowest, and at the same time the most expeditious, court of justice 
known to the law of England.”8 For such a court, the issue of ex post information had little 
meaning or applicability.

As the time between the legal violation and the trial became more extended over the ensu-
ing centuries, the question of whether to consider ex post information to resolve issues of eco-
nomic damages became more germane. The U.S. Supreme Court dealt with the ex post issue 
as far back as 1830, in Wilcox v. Executors of Plummer,9 in which the court held, in part, “it is 
perfectly clear, that the proof of actual damage may extend to facts that occur and grow out of 
the injury, even up to the day of the verdict.”10

One of the most significant and often-quoted cases concerning consideration of the ex post 
information arising subsequent to the injury included the term and popularized the concept of 

8 http://avalon.law.yale.edu/18th_century/blackstone_bk3ch4.asp. 
9 Wilcox v. Executors of Plummer, 29 U.S. 172, 183 (1830).
10 http://avalon.law.yale.edu/18th_century/blackstone_bk3ch4.asp.
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the “book of wisdom.” In the 1933 landmark case, Sinclair Refining Co. v. Jenkins Petroleum 
Process Co., the court wrote a unanimous opinion explaining that ex post data should be con-
sidered when determining the value of a patent and stated, in part, as follows:

[T]he absence of market value does not mean that the offender shall go quit 
of liability altogether. The law will make the best appraisal that it can, sum-
moning to its service whatever aids it can command. … At times the only 
evidence available may be that supplied by testimony of experts as to the 
state of the art, the character of the improvement, and the probable increase 
of efficiency or saving of expense. … This will generally be the case if the 
trial follows quickly after the issue of the patent. But a different situation is 
presented if years have gone by before the evidence is offered. Experience is 
then available to correct uncertain prophecy. Here is a book of wisdom that 
courts may not neglect. We find no rule of law that sets a clasp upon its pages, 
and forbids us to look within.”11 [Emphasis added.] 

Court decisions continue to recognize that, for many legal disputes, the court has the dis-
cretion to consider the ex post information, whether or not the ultimate damages award is based 
upon ex ante compared to ex post evidence. In Anchor Savings Bank, FSB v. United States,12 the 
court referred to the two approaches as “two permissible methods of calculating damages—lost 
asset value and lost profits.”13

Collectively, court decisions acknowledge that two alternative methods are generally rec-
ognized and accepted for the measurement of economic damages, although understandably, the 
selection by the court of the method to be applied for any particular dispute may be subject to 
other legal matters and issues of fact. The following are a few examples from court decisions 
that recognize the potential use of the two alternative methodologies. In court decisions, it is 
common for the court to equate the ex ante approach with the term “lost business value” meth-
odology and the ex post approach with the term “lost profits” methodology. These decisions 
acknowledge the potential application of either approach by finding that post-breach informa-
tion “may” be considered in addition to the ex ante information:

We next address the question of whether lost profits are an appropriate mea-
sure of damages for the destruction of a nascent enterprise. The defendants 
argue that the appropriate measure of damages for the destruction of a busi-
ness is its going concern value at the time of its destruction rather than lost 
profits. The plaintiff argues that the present value of a stream of expected 
future profits is an appropriate way to value a business and that it is therefore 
an appropriate measure of damages. We conclude that it is proper to award 
damages for the destruction of an unestablished enterprise and that lost prof-
its may constitute an appropriate measure of damages for the destruction of 
such an enterprise.14

Neither Lincoln nor any of our other Winstar decisions bars the court from 
considering post-breach evidence in determining the quantum of a lost profits 

11 Sinclair Refining Co. v. Jenkins Petroleum Process Co., 289 U.S. 689, 698–99, 53 S. Ct. 736, 77 L. Ed. 1449 
(1933).

12 Anchor Savings Bank, FSB v. United States, 597 F.3d 1356 (Fed. Cir. 2010).
13 “While economists heatedly argue one model versus the other, most agree that both ex post and ex ante are gen-

erally acceptable and widely used.” George P. Roach, “Correcting Uncertain Prophecies: An Analysis of Business 
Consequential Damages,” The Review of Litigation (University of Texas School of Law Publications, Winter 
2003), p. 67.

14 Beverly Hills Concepts, Inc. v. Schatz and Schatz, Ribicoff and Kotin, 247 Conn 48, 717, A.2d 724 (Conn. 1998).



90 Lost Profits Damages

award. As we have repeatedly recognized, the rule of favoring the measure-
ment of damages as of the time of the breach “does not apply … to antici-
pated profits or to other expectancy damages that, absent the breach, would 
have accrued on an ongoing basis over the course of the contract. In those 
circumstances, damages are measured throughout the course of the contract.” 
Energy Capital Corp., 302 F.3d at 1330 … “strict application of the [time-
of-breach] rule may not result in the most accurate assessment of expectancy 
damages.” 518 F.3d at 1377. Thus, where it is necessary to fashion an appro-
priate award, a court “may consider post-breach evidence when determining 
damages in order to place the non-breaching party in as good a position as he 
would have been had the contract been performed.” Id.15 

Considering the pertinent matters of law and issues of fact, courts may elect to apply either 
the ex ante or ex post approach to measuring damages. As a result, case decisions continue to 
arise that use either the ex ante or the ex post method of determining plaintiff’s economic loss. 

In Columbia Park Golf Course, Inc. v. City of Kennewick,16 the court allowed a claim that 
measured damages as a lost business value as of the date of the legal violation. Plaintiff was a 
golf course operator with a 50-year lease. It sued the city for breach of a development option 
agreement after the city denied the development and operation of a recreational vehicle park 
instead of continuing operation as a golf driving range. Evidence to support a lost profits claim 
was not presented by plaintiff, considering that the nascent business was without the permits, 
approvals, and agreements needed to proceed with the development of the recreational vehicle 
park. Instead, plaintiff sought the lost monetary value of its bundle of rights in the form of the 
development option, which was established by expert testimony as the market value of the 
development option on or about the time of the breach. The trial court awarded $3 million to 
plaintiff as the market value of the destroyed asset. The appeals court agreed with the award. 
“We agree with the trial judge that Columbia presented substantial evidence in support of its 
claims and was entitled to submit its claim for presently measurable damages, not lost profits, to 
the jury.”17 More specifically, the appeals court stated, “Under the lost asset theory of damage, 
it is irrelevant whether Mr. Long’s pro forma financial projections would have proven correct; 
what matters is only whether a market existed and whether a $2.5 to $3 million price would 
have been paid for the bundle of rights in that market. This is a distinction with a difference, and 
one that enables an injured party who holds a bundle of rights for which a market exists to avoid 
a ‘lost profits’ problem by subjecting its damage measure to measurement, cross-examination, 
and countervailing evidence available at the time of trial.”18

While this decision did not reject the use of ex post information as a general rule, it did 
acknowledge plaintiff’s decision not to pursue an award based upon profits lost after the breach, 
especially since plaintiff would have difficulty as a new business meeting the expected standard 
of proof for post-breach economic losses. The Columbia decision may reveal an important dis-
tinction by some courts regarding ex ante compared to ex post damages. The majority opinion 
distinguished between a market value for the development option at the time of the wrongdo-
ing, which could be proven through expert testimony, compared to lost profits damages depen-
dent upon an expected value based upon anticipated future outcomes that could not be proven 
with reasonable certainty. However, in the Columbia decision, a dissenting judge wrote that the 
difference between awarding lost business value and lost profits was really a distinction without 

15 Anchor Savings Bank, FSB v. United States, 597 F.3d 1356 (Fed. Cir. 2010).
16 Columbia Park Golf Course, Inc. v. City of Kennewick, 160 Wash. App. 66, 248 P.3d 1067 (2008).
17 Columbia Park Golf v. City of Kennewick, 248 P.3d 1067 (Wash. Ct. App. 2011).
18 Ibid.
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a difference, because the lost business value was nothing more than the then-discounted stream 
of expected future profits.

In fact, such a difference may exist because financial theory applies to both the ex ante and 
ex post approaches. A lost business value may be established, as of the date of the legal viola-
tion, as the value an investor would have paid for the business opportunity but for the legal vio-
lation, regardless of the basis by which the investor would have established the business value, 
and even though the hypothetical investor’s ultimate actual economic earnings were, as yet, 
unknown based upon the available facts and information for the subject case. To summarize the 
noted distinction more directly, if the lost value at the time of legal violation can be established 
as a reasonably certain fact, then it doesn’t matter whether that value can be reconciled credibly 
to the discounted value of some stream of future economic income. Given the relevant facts 
and court’s decision in the Columbia case, the distinction is similar to the common experience 
of being able to determine a given day’s closing price for an equity security without knowing or 
validating the investor’s expectation of future economic returns.

On the other hand, some court decisions express a preference for use of the ex post infor-
mation and the lost profits methodology to determine plaintiff’s damages. Interestingly, many 
of these court decisions considered the argument by one party that the ex ante approach and any 
related lost business value must be the measure of damages. Often, this position is taken by (1) 
a plaintiff when the ex post damages are less, especially when $0 or a de minimis amount, or 
(2) a defendant when the ex ante damages are less than plaintiff’s claim based upon the ex post 
methodology. Regardless of any argument that the ex ante or lost business value damages must 
be the measure of plaintiff’s loss, these court decisions recognize that two acceptable methods 
exist to value plaintiff’s economic loss, and the courts conclude that plaintiff’s loss is best deter-
mined using the ex post approach and the lost profits methodology.

Fishman v. Estate of Wirtz19 was an appeal concerning the 1972 purchase by defendant of 
the Chicago Bulls basketball team. Plaintiffs also sought to purchase the Bulls and brought suit 
alleging that the Bulls had been acquired through anti-trust violations. The trial court ruled that 
defendants violated the Sherman Act and awarded plaintiff treble damages for the violations. 
The trial court allowed a claim of $4.7 million (before trebling) for plaintiff’s monetary dam-
ages from having been deprived of ownership of the Chicago Bulls basketball team between 
1972 and 1982. 

In their appeal, defendants argued that damages must be computed as of the date of the 
injury (1972). Defendants further argued that the going-concern value of the Bulls in 1972 
represented a full recovery for plaintiff because, by definition, what a buyer would have paid 
for the team in 1972 is an expected future income stream discounted to present value. More 
specifically, defendants argued that plaintiff’s damages amounted to $50,000, representing the 
difference between defendant’s and plaintiff’s offers for the franchise ($3.35 million versus 
$3.3 million, respectively).

The appellate court held as follows: 

The district court’s valuation is based on actual gain experienced by the Bulls 
over ten years. (The 1972 going-concern value was affected by a number of 
ex ante predictions, which were proved either true or false and were reflected 
in the 1982 value.) We do not understand defendants’ objection to using this 
adjusted value…because we know of no case that suggests that a value based 
on expectation of gain is more relevant and reliable than one derived from 
actual gain.20

19 Fishman v. Estate of Wirtz, 807 F.2d 520 (7th Cir. 1986).
20 Ibid.
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In the Anchor Savings case referenced above, plaintiff was forced to sell RFC, a subsidiary, 
to satisfy new regulatory capital requirements after implementation of Financial Institutions 
Reform, Recovery, and Enforcement Act of 1989 (FIRREA). RFC was acquired by GMAC for 
a distressed sale price, but RFC subsequently produced substantially more profits than expected 
at the acquisition date, as a result of the rapid growth of the profitable subprime mortgage indus-
try. Anchor Savings sought hundreds of millions of dollars of ex post lost profits. In rebuttal, the 
government strenuously argued that damages must be measured based upon the business value 
at the date plaintiff was forced to dispose of the entity. The court rejected the government’s 
argument for the ex ante or business valuation method as the damages measurement. “Ulti-
mately, the court concluded that the most accurate approach was to base the award of damages 
on RFC’s actual post-breach profits under GMAC.”21

While some court decisions have expressed a preference for the ex ante methodology and 
others have expressed a preference for ex post damages analysis, generally the courts have 
trended in favor of considering the ex post information and related damages measurement meth-
odology, particularly in the federal courts.22 Although practitioners continue to debate the aca-
demic merits of using ex ante and ex post information, and whether the corresponding damages 
calculation approach is the theoretically appropriate measure of economic loss by the plaintiff, 
most damages analysis experts agree that both approaches are generally accepted methodolo-
gies and acknowledge that a court may exercise its discretion in adopting either approach, con-
sidering the pertinent matters of law and issues of fact particular to the case at hand. As such, 
damages experts generally should start with the premise that either approach may be available 
for damages measurement and then make the methodology decision based upon the case facts 
and apparent prevailing law. For jurisdictions where there are competing legal authorities about 
use of the ex ante versus ex post methodologies, a theoretical but seldom-used option for the 
damages expert is to calculate damages under both the ex ante and ex post methods and let the 
trier of fact decide which approach is preferable under the circumstances.

Summary of the Current Academic Debate
Based upon economic, financial, and accounting principles, academics and practitioners dis-
agree whether the ex ante or ex post information should be used to evaluate damages and 
whether the respective lost business value or lost profits methodology is the theoretically cor-
rect measure of economic harm to plaintiff caused by defendant. In 1990, three seminal articles 
were published that explain the bases for the continuing intense debate among academics as 
well as damages experts. These articles are still relevant today. This section summarizes the 
views expressed in these writings.

Lanzillotti and Esquibel (1990)
R.F. Lanzillotti23 and A.K. Esquibel24 (L&E) wrote an article for the January 1990 edition of the 
Journal of Accounting, Auditing & Finance, “Measuring Damages in Commercial Litigation: 

21 Anchor Savings Bank, §12. 
22 George P. Roach, “Correcting Uncertain Prophecies: An Analysis of Business Consequential Damages,” The Re-

view of Litigation (University of Texas School of Law Publications, Winter 2003), pp. 3 and 38. Tyler J. Bowles, 
“Hindsight in Commercial Damages Analysis,” Journal of Legal Economics, vol. 14, no. 3 (March 2008), p. 2. 
John D. Taurman and Jeffrey C. Bodington, “Measuring Damage to a Firm’s Profitability: Ex Ante or Ex Post?” 
The Antitrust Bulletin, vol. 37, no. 1 (Spring 1992), pp. 57–58.  

23 Robert F. Lanzillotti was Dean Emeritus, Eminent Scholar Professor of American Economic Institutions and Di-
rector of the Public Policy Research Center, Graduate School of Business Administration, University of Florida.

24 Amanda K. Esquibel was an associate with the law firm of Holland and Knight, Tampa, Florida and a research 
fellow at the Public Policy Research Center and senior managing editor of the Florida Law Review.
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Present Value of Lost Opportunities”25 (L&E article).
L&E set forth a framework for determining the present value of an economic damages award 

and discussed several damages measurement concepts, including lost past profits compared to 
lost future profits.26 L&E states that they are addressing the “hodgepodge” of damages approaches 
presented by experts and considered by the courts and aim to articulate an improved framework 
of methodologies for measuring business losses. While the L&E article does not use the terms ex 
ante or ex post, L&E define the respective approaches (but in reverse order), as follows:

Approach B [the ex ante approach] carefully follows financial theory and cal-
culates the expected profits at the time of the violation, arguing also that any 
information that becomes available subsequent to the violation is irrelevant. 
Approach B, therefore, ignores historical information.27

Approach A [the ex post approach] emphasizes that expected profits are 
merely estimates or projections. Erroneous estimates by investors and busi-
nessmen are commonplace. Therefore, Approach A takes the position that 
it is advantageous to incorporate as much historical data as are available. 
Historical data are a better predictor than the expectations of businessmen. 
This approach also is in line with the predisposition of courts to look at the 
historical performance of a business in making damage awards.28

The L&E article provides an economic and financial framework for determining the pres-
ent value of a plaintiff’s damages award, and it does not express a preference for either the ex 
ante or ex post approach.

Fisher and Romaine (1990)
Franklin M. Fisher29 and R. Craig Romaine30 (F&R) wrote an article for the Winter 1990 issue 
of the Journal of Accounting, Auditing & Finance, “Janis Joplin’s Yearbook and the Theory of 
Damages”31 (the F&R article). The F&R article was written following a conference to discuss 
the Lanzillotti and Esquibel paper summarized above. The F&R article is quite robust and cov-
ers more ideas and issues than are summarized in this chapter. As such, the full F&R article is 
recommended reading for the damages analyst.

The F&R article title refers to Janis Joplin’s yearbook. As the article explains, during a 
Texas deposition, one of the authors was asked what damages a hypothetical plaintiff suffered 
if plaintiff’s yearbook was stolen by a defendant. Assume that Janis Joplin, at that time merely 
a high school classmate, signed the yearbook before she became famous. The yearbook is stolen 
and, at the time of the theft, comparable yearbooks were being bought and sold for $5. After the 
theft but before the trial, Janis Joplin becomes famous, so the yearbook with her signature is 
worth $1,000 on the trial date. Under the ex ante approach, the damages are based on the value 

25 Robert F. Lanzillotti and Amanda K. Esquibel, “Measuring Damages in Commercial Litigation: Present Value of 
Lost Opportunities,” Journal of Accounting, Auditing & Finance (January 1990), pp. 125–142.

26 Ibid., 132–133.
27 In the L&E article, the terms “historical information” and “historical data” refer to information between the time 

of the violation and the time of trial. Approach A incorporates such historical information, i.e., actual profits (ma-
terialized values), whereas Approach B would not consider information subsequent to the time of violation.

28 Lanzillotti and Esquibel, “Measuring Damages in Commercial Litigation: Present Value of Lost Opportunities,” 
p. 138.

29 Franklin M. Fisher received his PhD, MA, and AB in economics from Harvard University, and he is Professor of 
Microeconomics, Emeritus, Massachusetts Institute of Technology.

30 R. Craig Romaine received his PhD and MA in economics from the University of Chicago, and he is a vice pres-
ident of Charles River Associates.

31 Franklin M. Fisher and R. Craig Romaine, “Janis Joplin’s Yearbook and the Theory of Damages,” Journal of 
Accounting, Auditing & Finance (Winter 1990), p. 145.
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of the yearbook when it was stolen ($5). Under the ex post approach, the damages are based on 
the value of the yearbook at the time of trial ($1,000).

F&R conclude that economic losses to a plaintiff should be valued based upon the ex ante 
approach and are critical of damages determined using the ex post methodology. Some of the 
F&R opinions expressed in their article are capsulized below. F&R use the term “hindsight” 
to refer to information arising between the date of the legal violation and the date of the trial, 
although in fact all information available through the trial date could be viewed by the trial 
court with hindsight, including the information available through and including the date of the 
legal violation.

The violation did not merely deprive the plaintiff of the stream of returns that 
would have accompanied the asset. It also relieved the plaintiff of the uncer-
tainty surrounding that stream. To use hindsight is to ignore the latter effect.32

[O]ur position is that hindsight should not be used [to estimate the stream of 
returns to be discounted].33 

[T]here is no difference in principle between a claim for a stream of lost 
profits and a claim for the destruction of an asset. An asset is in fact worth 
the present value of the profit stream associated with it; to turn the matter 
around, the possession of a profit stream is the possession of an asset worth 
the present value of that stream.34 

In short, F&R opine that plaintiff should be compensated for its loss valued as of the 
violation date, and plaintiff should not be compensated for any risks that it did not bear. Many 
lost profits experts favoring the ex ante methodology defend their belief based upon the F&R 
concept and article language that a plaintiff should not be compensated for lost profits when not 
bearing the attendant risk and uncertainty of achievement.

The F&R article includes discussion of many more topics, such as use of a risk-free pre-
judgment interest rate and the treatment of taxes. F&R also object to the ex post approach 
because it provides a plaintiff the option to pursue a lawsuit when the ex post outcome is 
favorable and pass on a lawsuit when the ex post information indicates that plaintiff would have 
encountered an “unexpectedly disastrous turn of events” (i.e., negative damages).

Bonsack (1990)
In response to F&R, Konrad Bonsack (KB)35 wrote an article for the 1990-1991 edition of the 
George Mason University Law Review, “Damages Assessment, Janis Joplin’s Yearbook, and 
the Pie-Powder Court”36 (the KB article). Like the F&R article, the KB writing also is quite 
robust and covers more ideas and issues than are summarized in this chapter. As such, the full 
KB article also is recommended reading for the damages analyst.

The KB article includes an overview and analysis of the migration from ex ante damages 
of medieval times through the present court acceptance of either the ex ante or ex post method-
ology for measuring plaintiff’s economic loss. In this process, KB cites academic treatises and 
various cases as early as 1834 (which still echoed the “pie-powder court” ex ante damages, but 
with the addition of prejudgment interest to account for the delay from the legal violation date 

32 Ibid., 154.
33 Ibid., 153.
34 Ibid., 149.
35 Konrad Bonsack was a managing associate with Nathan Associates. 
36 Konrad Bonsack, “Damages Assessment, Janis Joplin’s Yearbook, and the Pie-Powder Court,” George Mason 

University Law Review, vol. 13, no. 1 (Fall 1990).
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through the damages award date37). The KB article explains and defends the use of the ex post 
damages methodology and often provides direct rebuttals to the opinions expressed by F&R. A 
summary of some of the reasons for KB’s preference for the ex post methodology is presented 
below:

[T]he assessment of damages should depend on information available up to 
the time of trial, and, therefore, hindsight should be used.38 

An examination of the theory of compensatory damages assessment and 
its evolution in U.S. courts has shown that, today, the goal of compensa-
tory damages awards is the restoration of the plaintiff to the position he 
would have occupied, absent the defendant’s violation, for all time. The 
measure of the change in the value of a damaged or destroyed asset, while 
often yielding a correct compensatory damages award, is not the proper 
focus of inquiry. Instead, the general framework of analysis requires the 
calculation of two distinct components: the sum of money that compensates 
for any past unavoidable losses, and the sum of money that enables the 
plaintiff to avoid all future adverse consequences, if any, resulting from the 
defendant’s violation. Within this framework of analysis, hindsight plays 
an indispensable role.39

The KB article was perhaps one of the first treatises to frame the issue of damages deter-
mination methodologies as ex ante and ex post. KB recognizes that the violation and the trial 
are not simultaneous and that the trial often occurs much later in time. KB rejects the F&R 
notion that the violation relieved plaintiff of the risks of asset ownership. KB observes that 
the violation deprived the asset owner of both the risks and rewards of continued but-for asset 
ownership. In fact, KB observes that the violation and asset taking was a constructive forced 
sale, depriving the asset owner of any potential economic rewards, or suffering any hoped-for 
shortfalls, as time resolves certain risks and uncertainties following the violation. Thus, the 
period of economic injury does not conclude on the date of the legal violation but continues 
over time. In short, the passage of time will reveal, for better or worse, the intrinsic value of the 
asset as of the date of the legal violation.

Computational Mechanics of Business Valuation versus  
Lost Profits Methodologies
The computational mechanics for determining ex ante damages involving a lost future stream 
of expected economic income as of the date of the legal violation are relatively straightforward, 
at least from a conceptual viewpoint. Based only upon the ex ante information, the damages 
analyst schedules the lost expected economic income into then-future periods and then deter-
mines the present value as of the date of injury using an appropriate, risk-inclusive discount 
rate. This analytical process should yield the damages measurement in terms of lost value as 
of the ex ante date of the legal wrongdoing. That amount is translated to economic damages 
as of the trial date by application of either an economic or legal prejudgment interest rate, as 

37 Parks v. Boston, 32 Mass. (15 Pick.) 198, 208–09 (1834).
38 Bonsack, “Damages Assessment, Janis Joplin’s Yearbook, and the Pie-Powder Court,” p. 1. This article defines 

“hindsight” as “knowledge of facts available only after the time of the violation.”
39 Ibid., 25–26.
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appropriate.40

For ex post damages, there generally are two alternative approaches to computing plain-
tiff’s loss, both of which are influenced by the ex post information arising after the date of the 
legal violation.

In the first alternative, the same computational process as described above for the ex ante 
methodology may be followed, except that the ex ante purported expected stream of lost eco-
nomic profits may be adjusted or refined using the ex post information, and, if appropriate, 
the applied discount rate may be amended to the extent that some risk or uncertainty has been 
resolved by the passage of time after the legal wrongdoing, as discussed in more depth in 
Chapter 17, “Discount Rates in Theory.” Because the described approach uses the ex post infor-
mation, it is appropriately categorized within the ex post methodology. Some experts use this 
approach because they reject the opposing party’s or expert’s asserted ex ante expected value 
as misstated, and use ex post information or hindsight to correct any ex ante error, often for 
determining the more realistic intrinsic value of the destroyed asset to its owner. For example, 
consider the example earlier in the chapter concerning an owner’s loss as of the date that an oil 
exploration and recovery lease was terminated. The plaintiff’s expert used the more favorable 
post-termination, ex post oil prices in the determination of the lost value as of the ex ante date. 
In that example, all projected losses by both the ex ante and ex post opposing experts were dis-
counted back to the date of the legal violation.

In the second alternative, the ex post damages analyst may apply different procedures for 
discounting and prejudgment interest than the ex ante analyst, depending upon whether the 
post-injury losses occurred before the trial (i.e., past damages) or will occur after the trial (i.e., 
future damages). For the past damages, the ex post expert attempts to determine what economic 
income was actually lost by the plaintiff. Although these figures are hypothetical “actual” eco-
nomic income, and presumably more certain than the ex ante projected or expected values, 
these amounts typically are presented to the trier of fact as the returns plaintiff would have 
experienced but for interference by the defendant. As such, the past losses are not discounted 
back to the ex ante date but are subject to economic or prejudgment interest through the trial 
date. In contrast, the projected future or post-trial losses are discounted to the date of trial—
rather than to the ex ante or legal violation date—and are not subject to prejudgment interest. 
Arguably, the post-trial expected income has been honed by use of the ex post information, 
which may influence the degree of unresolved risk and the discount rate, compared to the ex 
ante values developed as of the date of the legal wrongdoing. Regardless, as many experienced 
experts note, the discount rate should still include risk premia for the remaining projection 
uncertainty and be compatible with the discount rates expected by investors in similarly risky 
projects on or about the trial date. 

The Legal Requirements for Discounting and Interest
The legal principles for damages measurement include the general requirement to discount future 
economic losses to a present value as of the time of trial, as explained in Chapter 2, “Legal Prin-
ciples for Lost Profits Damages and Related Expert Testimony.” The mathematics for discount-
ing are explained in detail in Chapter 16, “Present Value Concepts and Damages Modeling.” 
The types of discount rates available to the expert are explored in Chapter 17, “Discount Rates 

40 For purposes of this discussion, the damages analyst is assumed to perform damages modeling as well as the inter-
est or discounting calculations. This caveat recognizes the possibility of an expert developing a damages opinion 
without performing the subject analysis, modeling, and damages computations, such as by adopting a simple ex 
ante or ex post yardstick measure of a business value to opine about any loss by a plaintiff.
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in Theory.” From a general legal viewpoint, however, discounting of future losses is required:

Future profits should be discounted to present value at an appropriate rate 
because the purpose of the award of damages is to provide a fund that, includ-
ing principal and interest, will yield plaintiff an amount equivalent of its loss.41

Similarly, the legal principles related to past damages require the application of interest 
through the date of trial to compensate a plaintiff for the time value of money; this concept 
is consistent with economic and financial theory. Prejudgment interest may be based upon an 
economic or legal rate. Although economic interest generally is applied on a compound basis, 
a legal rate of interest may be either simple or compound. Both the rate of legal prejudgment 
interest and its application on a simple or compound basis are topics the damages expert may 
discuss with the attorney-client and rely upon the guidance received for the calculation of the 
prejudgment interest. The topic of prejudgment interest is addressed in full in Chapter 20, “Pre- 
and Post-judgment Interest.”

When damages are initially valued at a point or points in time before the trial, the legal 
requirement generally allows for interest through the date of trial. This legal principle generally 
applies to the ex ante approach that discounts all post-violation date losses to the ex ante date of 
legal wrongdoing. For example, in Scholz et al. v. Metropolitan Pathologists, P.C., the Colorado 
Supreme Court held:

If the trier of fact discounts future damages to the date of the incident, then an 
interest factor should be used to convert the damages from a date-of-incident 
value into a date-of-trial value.42

A plaintiff usually is not compensated contemporaneously as of the date of the wrongful act 
for any loss caused by the defendant’s legal wrongdoing. As a consequence, the damages expert 
should translate the past and future economic losses into values on or about the trial date. The 
past damages are computed including prejudgment interest based upon either a legally required 
statutory rate or, otherwise, an acceptable economic rate for the lost use of money. For future 
damages, the present value is determined using an appropriate discount rate. 

The steps in the ex ante and ex post approaches for computing interest and for discounting 
are conceptually straightforward.

For the ex ante approach, to determine the total award demand at the time of trial, all 
expected periodic lost economic income after the violation date is discounted to the date of the 
violation. Then, the present value of the damages as of the ex ante violation date is the base used 
to determine the economic or prejudgment interest amount, on or about the trial date.

For the ex post methodology, the application of discounting or interest depends upon the ini-
tial valuation date for plaintiff’s losses. If plaintiff’s lost business value or lost profits are initially 
valued as of the ex ante date but considering ex post information, then computed damages are first 
discounted to the ex ante valuation date and the resultant present value is then incremented for 
interest to the date of trial. Mechanically, this is the same method used for the ex ante approach. 

For many ex post lost profits analyses, the past damages are determined as the estimated 
profits plaintiff would have achieved but for the defendant’s violation and at the times that those 
amounts would have been achieved. Therefore, the past damages are not discounted, but only 
subject to interest to the date of trial. Further, post-trial or future damages are discounted to the 
trial date (rather than the ex ante valuation date), and economic or prejudgment interest is not 
applied to the post-trial damages amounts.

41 Robert L. Dunn, Recovery of Damages for Lost Profits, 6th ed. (Westport, CT: Lawpress Corporation, 2005),  
§6.24.

42 Scholz et al. v. Metropolitan Pathologists, P.C., 851 P.2d 901 (1993).
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Ex Ante and Ex Post Conditions  
for Parity in Final Results
Experts have considered whether the ex ante and ex post approaches will produce differing 
damages amounts and, more specifically, whether the total damages computed using the busi-
ness valuation methodology will constitute the upper limit of any lost profits damages.  This 
section explores the premises and conditions required for the two methodologies to yield the 
same damages total.  Of course, any differences in the computational premises can result in dif-
fering damages amounts, including the lost profits damages exceeding the related lost business 
value damages.

Ex post or lost profits damages and ex ante or lost business value damages will necessarily 
be equal only under a well-defined but narrow set of conditions. The monetary parity will result 
only if the alternative computations employ the same premises and calculation factors, including 
but not limited to the same ultimate damages present value date (i.e., time of the trial), standard 
of value, information set, unresolved risk factors, loss period, discount rate, prejudgment inter-
est rate, and offsetting mitigation. If equality exists for all such considerations or variables, then 
lost business value and lost profits damages amounts will be the same, inclusive of discount-
ing and prejudgment interest. As a practical matter, all things are seldom equal, and opposing 
experts seldom, if ever, agree on all damages model premises, calculation factors, and input 
data. Considering the facts and circumstances related to a particular case, coupled with the 
court’s objective of measuring plaintiff’s loss of but-for economic income in terms of the award 
amount needed to make plaintiff economically whole, opposing experts often develop and pres-
ent markedly different total damages amounts, including discounting and interest rates, when 
experts use the alternative methodologies for lost business value compared to lost profits.43

It is important to note that the ex ante and ex post methods for determining total dam-
ages at the time of trial will produce identical results when all computational factors are the 
same, including the discounting and interest rates. This equivalence remains true even when 
the discounting and interest computations are applied using different initial valuation dates. 
Specifically, assume that both the ex ante and ex post damages analysts identify the same lost 
economic income by period for a finite period of damages following the legal violation, but the 
ex ante expert discounts all losses to the ex ante valuation date and then applies interest to the 
trial date, while the ex post expert applies only interest to the past damages and discounts the 
future damages to the date of trial. For both experts to compute identical total damages as of 
the trial date, the discounting, and prejudgment interest rates would have to be the same and, 
further, both the interest and discounting calculations would have to be performed on a consis-
tent, compound basis.44

It would be rare to find the ex ante and ex post damages analysts in agreement about (1) all 
of the objective or quantitative computational factors used to model the damages before inter-
est or discounting and (2) the discount rate and the interest rate, including whether interest is 
simple or compound. Nevertheless, an exploration of the circumstances where the ex ante and 
ex post approaches yield the same damages figure serves to illustrate the important similarities 
and differences between the approaches. This exercise is performed in the following section.

43 Everett P. Harry, “Lost Profits and Lost Business Value—Differing Damages Measures,” Dunn on Damages—The 
Economic Damages Report for Litigators and Experts, issue 1 (December 2010).

44 The formula for discounting is 1/(1+i)^n, which, by definition, is compounded. Parity is reached only if prejudg-
ment interest is also compounded in both methods.
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Ex Ante and Ex Post Concepts Illustrated
The remainder of this chapter illustrates the respective concepts and attributes of the ex ante and 
ex post approaches to measuring lost profits damages.45 For this purpose, a simple case study is 
used based on the following assumed facts:

• For five years before the event giving rise to the damages, plaintiff earned $1 
million in the first year, subsequently growing at 3 percent a year, compounded 
annually, through Year 5.

• Beginning in Year 6, plaintiff was injured by the wrongful conduct of the defen-
dant, and, in that year, plaintiff’s profits declined to $100,000.

• The trial date was at the beginning of Year 9, or three years following the date of 
injury. Damages for the three years from the date of injury through the date of trial 
(i.e., years 6 through 8, inclusive) constitute the past lost profits.

• Between the date of injury and the trial date, plaintiff was able to partially miti-
gate its damages by commencing the gradual recovery of the lost sales and profits.

• As of the trial date, plaintiff’s expert projected (a) plaintiff’s but-for economic 
profits had plaintiff not been injured by the defendant, and (b) plaintiff’s antici-
pated actual, but impaired, economic profits through Year 12.46 By Year 13, plain-
tiff anticipated that it would be able to fully mitigate its damages, at which time its 
but-for and experienced or anticipated actual economic income would converge. 
Damages for the four years from date of trial through Year 12 (i.e., years 9 through 
12, inclusive) are the period of future lost profits.

• For convenience and simplicity, all amounts are assumed to have been received 
ratably throughout the year, so the mid-year convention was used for discounting 
lost profits to present value.

The presumed case facts are illustrated in Exhibit 4.1 and Exhibit 4.2. The case study 
reflects a finite or closed period of damages, not the permanent destruction of all or a portion of 
plaintiff’s business value.

The figures below could be used as demonstrative exhibits at trial to educate the trier of fact 
about the nature of plaintiff’s loss to determine the total damages as of the trial date. Exhibit 
4.1 is a line graph. Damages represent the difference between the projected but-for economic 
profits and the actual past or anticipated future actual economic profits for years 6 through 12.

45 Peter Schulman, “Economic Damages: Discounting Concepts and Alternatives,” The Colorado Lawyer, vol. 28, 
no. 1 (January 1999), and Peter Schulman and C. Brad Peterson, “Understanding Discounting in Litigation,” The 
Colorado Lawyer, vol. 36, no. 4 (April 2007).

46 In practice, the but-for model is sometimes referred to as the “unimpaired” model, and the actual model is referred 
to as the “impaired” model.
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Exhibit 4.1:  But-for and Actual Models: Line Graph 
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Another way of presenting the information in Exhibit 4.1 is reflected in Exhibit 4.2, which is 
a bar graph instead of a line graph. Both charts present the same information, but the expert could 
prepare both and make the selection for trial use given the preference of the attorney-client.

Exhibit 4.2:  But-for and Actual Models: Bar Graph
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Plaintiff’s lost profits damages are implied in Exhibit 4.1 and Exhibit 4.2 as the difference 
between the projected but-for and actual or anticipated economic profits for years 6 through 
13 (with Year 13 having $0 damages). The lost profits may be directly displayed in graphical 
form, as illustrated by Exhibit 4.3. This chart has the advantage of focus on plaintiff’s loss, but 
the disadvantage of eliminating the trend information for the but-for and impaired streams of 
economic income. 

Exhibit 4.3:  Damages Graph
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In an ex ante damages analysis, only information available at the time of the injury is con-
sidered for the computation of plaintiff’s lost business value or lost profits. The ex ante date is 
used for the pre-interest determination of the present value of plaintiff’s loss, so both the past 
and future lost profits with respect to the trial date are discounted to the date of injury. Ex ante 
damages—discounted at a 10 percent rate—compared to the undiscounted damages are pre-
sented graphically in Exhibit 4.4.47 

Exhibit 4.4:  Ex Ante Discounted Damages Graph
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47 Although the visual image suggests that the discounted losses in the latter part of the damages period are relatively 
closer to the respective undiscounted amounts and, thus, are not discounted as much, such is not the case. In fact, 
the cumulative discounting factors increase over the damages period, but the amounts subject to discounting are 
rapidly declining and are projected to be fully mitigated by Year 13; hence, the potentially misleading visual 
impression.
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One approach to an ex post lost profits analysis involves the use of ex post information to 
refine the but-for projections of economic income as of the ex ante date of legal wrongdoing. In 
this case, the computed losses are first discounted to the ex ante date before adjusting for inter-
est to the date of trial. In other ex post analyses, the computed lost economic income through 
the trial date (past losses) is not discounted but subject only to interest to the trial date, while 
the projected lost economic income after the trial (future losses) is subject only to discounting 
to the trial date and not interest. For this latter form of an ex post damages analysis, Exhibit 4.5 
illustrates the pre-interest past losses and the post-trial or future losses that are discounted to the 
date of trial at a 10 percent discount rate.

Exhibit 4.5:  Ex Post Discounted Damages Graph

$1,060,000 

$905,000 

$751,000 

$570,000 

$387,000 

$232,000 

$104,000 
$0

$200,000

$400,000

$600,000

$800,000

$1,000,000

$1,200,000

$1,400,000

$1,600,000

1 2 3 4 5 6 7 8 9 10 11 12 13
Years

Ex Post Discounted Damages – $4,009,000

Lost Future Profits

Lost Past Profits

Losses Before Discounting or Interest

All Future Losses Discounted – Past Losses Not 
Discounted, but Subject to the Addition of Interest

Total damages, inclusive of discounting and interest, at the time of trial may be equal for 
the ex ante and ex post methodologies only under special, limited circumstances, as explained 
above. Regardless of the particular ex post approach used by the expert (i.e., ex ante measure-
ment date before interest but using ex post information versus ex post past losses subject only to 
interest plus future losses discounted to the trial date but not subject to interest), total damages 
at the date of trial cannot equal the ex ante amount unless all computation factors are the same. 
In particular, the prejudgment interest rate and the discount rate must be equal (e.g., 10 percent 
for each) and the prejudgment interest rate must be compound for both the ex ante and ex post 
approaches. Under this narrow and rare set of circumstances, the ex ante and ex post damages 
as of the trial date necessarily will be equivalent. 
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The damages expert can benefit from knowledge of this potential parity as a basis for 
understanding the reasons that total damages at the trial date often differ substantially between 
use of the ex ante and the ex post methodology. Exhibit 4.6 demonstrates that parity is achieved 
for the hypothetical case facts when subjected, for example, to a 10 percent discount rate and a 
10 percent annually compounded prejudgment interest rate (PJI).

Exhibit 4.6:  Ex Ante v. Ex Post at 10% Discount and PJI Rates (Parity)

Summary – Ex Ante and Ex Post  Compared

at a Discount Rate of 10% and a PJI Rate of 10% Compounded Annually

Ex Ante Ex Post Difference % Diff

$4,200,000 $4,200,000 $0 0.00%

Discounted $3,358,000 $4,009,000 $651,000 19.39%

Prejudgment Interest (PJI) 1,111,498 460,498 (651,000) -58.57%

PJI plus Discounted Damages $4,469,498 $4,469,498 $0 0.00%

In practice, the discount rate tends to be higher than the interest rate, regardless of whether 
(1) a risk-adjusted or risk-abated48 discount rate is used, (2) the interest rate is applied either 
on a simple or compound basis, and (3) the damages analysis is performed using an ex ante or 
an ex post approach. Whenever the discount rate is higher than the prejudgment interest rate, 
assuming all other computational factors are the same, an ex post analysis will produce higher 
total damages, as of the trial date, than an ex ante analysis. This is illustrated in Exhibit 4.7.

Exhibit 4.7:  Ex Ante v. Ex Post at 10% Discount Rate  
and 7% PJI Interest Rate

Summary – Ex Ante and Ex Post  Compared

at a Discount Rate of 10% and a PJI Rate of 7% Compounded Annually

Ex Ante Ex Post Difference % Diff

$4,200,000 $4,200,000 $0 0.00%

Discounted $3,358,000 $4,009,000 $651,000 19.39%

Prejudgment Interest (PJI) 755,694 317,860 (437,834) -57.94%

PJI plus Discounted Damages $4,113,694 $4,326,860 $213,166 5.18%

48 Robert L. Dunn and Everett P. Harry, “Modeling and Discounting Future Damages: Income Stream Analysis 
Gives a Better Picture of What a Plaintiff Really May Have Lost,” Journal of Accountancy, vol. 193, no. 1  
(January 2002).
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Conversely, if a discount rate is lower than the PJI rate, then an ex post analysis will pro-
duce a lower result for total damages as of the trial date than an ex ante analysis. Exhibit 4.8 
presents an example to support this theoretical observation, although this actual relationship is 
not often observed in practice.49 

Exhibit 4.8:  Ex Ante v. Ex Post at 4% Discount Rate  
and 7% PJI Interest Rate

Summary – Ex Ante  and Ex Post  Compared

at a Discount Rate of 4% and a PJI Rate of 7% Compounded Annually

Ex Ante Ex Post Difference % Diff

$4,200,000 $4,200,000 $0 0.00%

Discounted $3,818,000 $4,116,000 $298,000 7.81%

Prejudgment Interest (PJI) 859,214 317,860 (541,354) -63.01%

PJI plus Discounted Damages $4,677,214 $4,433,860 ($243,354) -5.20%

Note that the “swing” between Exhibit 4.7 and Exhibit 4.8 is $456,520, summarized in 
Exhibit 4.9 as follows:

Exhibit 4.9:  Difference Between Exhibit 4.7 and Exhibit 4.8 (Swing)

Difference (Swing)

Discount Rate of 10% versus 4%

and

PJI of 7% Compounded Annually

(Parity)

Exhibit 4.6

(Disc. Rate

>Int. Rate)

Exhibit 4.7

(Disc. Rate

<Int. Rate)

Exhibit 4.8

Discount Rate 10% 10% 4%

PJI Rate 10% 7% 7%

Rounding Disc. Damages 0 -3 -3

Difference $0 $213,166 ($243,354)

Difference
Swing $456,520

For the reader interested in the data used to generate the demonstrative exhibits, the com-
puter spreadsheet model utilized for the case study is included as Exhibit 4.10.

49 This situation could occur if then-current market discount rates are low but the prejudgment interest rate is set by 
law at a higher rate.



106 Lost Profits Damages

The choice of the ex ante as opposed to the ex post damages computation methodology 
can result in differing total damages as of the trial date, even though all other computational 
factors are identical, except for the prejudgment interest rate and the discount rate, including the 
manner of application of these rates. In practice, overall differences in total damages between 
the two methodologies are common and arise for three important reasons. First, as explained, 
the application techniques for the interest and discount rates are different. Second, opposing 
experts may use different interest and discount rates, even if the same periods of application 
and methods of compounding are applied. And third, the ex ante and ex post methods may use 
different damages modeling input factors (e.g., volume of lost sales and related net profits) 
other than the interest or discount rates. 
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Reconciliation of the Ex Ante and Ex Post Methodologies
As illustrated above, opposing experts’ opinions and methodologies can vary significantly. 
Experts and attorneys will address these differences during the litigation process at various 
points in time, including discovery, depositions, direct testimony, cross-examination, rebuttal 
testimony, and in expert reports. 

The factors that cause differences between ex ante and ex post results can be delineated 
and explained. Inputs to the model can vary significantly between ex ante and ex post analyses 
because an ex ante analysis cannot include consideration of facts that became known subse-
quent to the violation (i.e., subsequent events), but an ex post analysis can take such events into 
consideration. For example, factors such as lost sales units, the sales price per unit, variable 
versus fixed expenses, and the resulting net lost profits could differ significantly between an ex 
ante and ex post analysis as a result of consideration of subsequent events.

The relevant time frames can also be different between ex ante and ex post analyses. For 
example, the above case study assumes that plaintiff was able to fully mitigate its damages 
by Year 13. However, all other factors being equal, consideration of subsequent events could 
change the estimated damages time frame. As the time delay between the violation and trial 
increases, the potential impact of subsequent events on the damages analysis increases. 

Discount rates for ex ante and ex post models can vary. Theoretically, as discussed 
previously, a business valuation discount rate incorporates a risk premium for the uncertainty 
of possible ex ante outcomes. By considering the actual post-violation or ex post information, 
discount rates for an ex post analysis may be lower than discount rates for an ex ante analysis 
because actual post violation results reduce the level of uncertainty and risk during the post-
violation time frame. As the time delay between the violation and trial increases, the potential 
impact of subsequent events on discount rates increases.

What cannot be resolved by quantitative methods between opposing experts is the funda-
mental difference in views between those academics and damages experts who respectively 
believe either the ex ante or ex post approach better measures lost business value or lost profits 
damages for a plaintiff. These two groups of individuals simply have opposing sets of intellec-
tual philosophies and beliefs about which damages measurement methodology is better suited 
to evaluating the lost business value or lost profits. For example, proponents of the ex ante 
methodology often ardently argue that a plaintiff should not be compensated for risks it did 
not bear and should not be compensated for more than the loss as of the legal violation date. In 
contrast, proponents of the ex post methodology usually fervently contend that post-violation 
information should be used to ascertain the intrinsic or other value of the impaired asset as a 
result of defendant’s legal wrongdoing, whether that value is better or worse than was expected 
when based upon ex ante information.

Conclusion
The ex ante and ex post concepts have historical roots dating back to medieval times in England, 
when disputes were resolved contemporaneously. Over the ensuing centuries, the time between 
the legal violation and recovery became increasingly extended. As a result of the delays, for 
more than a century case law emerged addressing the question of whether economic damages 
should be valued at the time of the legal violation or a later date (usually, the time of trial, as a 
proxy for the date of recovery). Over the past 25 years, the debate has intensified and received 
increasing attention by the courts, academics, and practitioners and currently remains unre-
solved. In fact, it may be unresolvable.
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